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IN TH E UN ITED STATES D ISTRICT CO URT
FOR THE W ESTERN DISTRICT OF VIRGINIA

H ARRISON BURG D W ISION

GREAT EASTERN  RESORT
M AN AGEM EN T, IN C., et aI.,

Plaintiffs,

SKY CABLE, et al.,

Defendants.

Civil Action N o. 5:11cv00123

By: M ichael F. Utbanski
United States Districtludge

M EM O RAN DUM  OPIN ION

Tllis interpleader acdon is one of several cases atising out of the unauthorized distribudon of

DIRECTV satellite television programming to thousands of viewets at M assanutten Resort.

Cturently pending on the docket in this matter are: (1) a modon to vacate the cotut's July 25, 2014

Consent Order (Dkt. # 95), which requited plaindffs and defendants Randy Coley, Resort Cable,

LLC, and East Coast Cablevision, LLC d/b/a Resort Cable (collecdvely, the f<coley defendants'') to

submit to binding arbitradon, and (2) a modon fot summary judgment (Dkt. # 101)a conceMing the

Coley defendants' claim to the intem leaded funds.Fot tlae reasons set forth below, both m odons

will be GRAN TED . Addidonally, the court will award sanctions against the Coley defendants,

jointly and sevetally, in the amount of $8,347.50, puzsuant to the December 10, 2014 Oral Otder of

Contempt.

1.

In N ovember 2011, plaindffs Great Eastern Resort M anagement, lnc., W oodstone Tim e-

Share Owners Associadon, Shenandoah Villas Owners Associadon, The Sum mit at M assanutten

Owners Associadon, Regal Vistas at M assanutten Owners Associadon, and Eagle Trace Owners

Association (collectively, (<GERM'') flled a complaint pursuant to 28 U.S.C. j 1335, aftet discoveting



the Coley defendants had failed to remit to DIRECTV payments made by GERM fot the provision

of DIRECTV satellite television and related services. This discovery was made in the cotttse of

litkadon in a related case previously pending in this coutt, Slty Cable v. Coley, Civil Acdon No.

5:11cv00048 (hereinafter, T'SI/ Cable'). In Sky Cable, it was alleged, inter alia, that the Coley

defendants violated tlae Communicadons Act, 47 U.S.C. j 605(a), by knowingly collecting

ptogram ming revenue from more than 2000 subsctibet units at the M assanutten Resort while

teporting to DIRECTV the provision of serdce to only 168 units. The court granted judgment in

favot of DIRECTV and against the Coley defendants in that case in the amolmt of $2,393,000, plus

intetest, on January 23, 2014.See Sky Cable. LLC v. Coley, No. 5:11cv00048, 2014 WL 279592

(W.D. Va. Jan. 23, 2014); see also Sk Cable LLC v. Cole , No. 5:11cv00048, 2013 WL 3517337

(W.D. Va. July 11, 2013). Additionally, the court awarded DIRECTV $236,013.85 in attorney's fees

and costs. Sk Cable LLC v. Cole , No. 5:11cv00048, 2014 WL 4407130 (W.D. Va. Sept. 8. 2014).

A.

GERM 'S intem leader compbintl seeks a detetminadon of rights to certnin monies owed by

GERM for DIRECW  programming provided fot a period of time beginning inluly 2011, after 5..1.1

Cable was flled and the Coley defendants' ftaudulent scheme was exposed. GERM 'S complaint

names Sky Cable, LLC and Robert Saylor (collecdvely, f<sky Cable''), DIRECTV, LLC, and the

Coley defendants, as defendants having competing cbims to the ftm ds. On November 10, 2011, the

court enteted an Ordet granting GERM'S request to intemlead $189,968 into the court's registry.

On October 22, 2012, an addidonal $287,800 was paid into the court's registry. By Order enteted

Decem ber 13, 2012, this case was consolidated for all ptuposes * t.1,1 a related intem leader acdon,

Mountainside Villas Owners Association. lnc. v. Slky Cable. I,1,C, 5:12cv00023 (the K<MVOA

1 The intemleader complaint has been amended muléple times and presently exists in the fonn of a Third Amended
Complaint (Dkt. # 58).



lntemleader Acdon7').2 By Otder entered September 9, 2014, the $22,400 that had been paid into

the com t's tegistty in the M VOA lntem leader Action was consolidated with the intem leader famds

deposited into the com t's registzy in the instant acdon, and tlae M'VOA Intem leader Acdon was

dismissed. Thus, a total of $500,168 remains in the court's tegistty, awaiting a detetmination by the

court as to the rightful ownetship of these funds.

Sky Cable's claims to the intemleader funds were dismissed with prejuclice on June 2, 2014,

pursuant to Federal Rule of Civil Procedure 41(a)(1)(A)(ii), leaving the compedng cbims of

D IRECTV , I,T,C and the Coley defendants sdll to be resolved. Addidonally, irl its tlnird am ended

complaint, GERM claims it should be reimbursed from the intemleader ftmds $197,039.46 that it

ovemaid for repait serdces from Octobet 15, 2011 to July 15, 2012.

B.

In addidon to these competing claims to the intem leader funds, the court must also resolve

the issue of the Coley defendants' refusal to perform undet a settlement agreement the parties

entered into in connecdon with East Coast Cablevision, LLC'S Chapter 11 bankrtzptcy proceeding.

See Thitd Am. Compl., Dkt. # 58, at !! 27-81. Under this settlement agreement, the terms of which

were approved by the banktuptcy court, the Coley defendants agreed to convey to GERM interest

in cettain cable television infrastructure at M assanutten Resort and to submit to binding arbitladon

to detetmine the value of the infrastrtzcttue. In exchange, East Coast Cablevision, LLC was able to

obtnin a dismissal of its bankruptcy and resum e use of the com pany's assets. Despite repeated

dem ands from GERM , the Coley defendants tefused to perform under this areem ent, clniming the

settlem ent agreement was ineffecdve. See Coley D efs.' Answer to Third Am . Compl., D kt. # 60, at

! 38.

2 By Order entered Febrtzary 22, 2013, disinterested stakeholder M ountainside Villas Owners Associadon, Inc. was
clismissed with prejudice from the case.





an Otder pursuant to Rule 70 divesting the Coley defendants of title to the cable infrastm cture and

vesdng dtle in GERM .

With respect to the arbittadon issue, GERM flled a motion to vacate the July 25th Consent

Order compelling atbitiadon in light of the Coley defendants' tefusal to participate in arbitradon

proceedings. That motion (Dkt. # 95) temains pending on the court's docket. Also pending is

DIRECTV'S modon for summary judgment concerning the Coley defendants' claim to the

intemleader famds (Dkt. # 101).

C.

Following the filing of GEILM 'S motion to vacate and DIRECW 'S motion for slzm mary

judgment, Randy Coley gave counsel for the Coley defendants a written direcdve to cease

representadon, and counsel theteafter moved to withdtaw. The cotttt granted counsel's modon to

withdtaw by Order entered January 9, 2015. The court directed Randy Coley to secure new counsel

and have counsel note an appearance in this case on or befote January 16, 2015. The court

informed Coley that while he may be able to represent his personal interests in this case p..tq .K , he

cannot appear on behalf of any ardficial entity, such as East Coast Cablevision, LLC d/b/a Resort

Cable or Resort Cable, LLC. See Gilley v. Shoffner, 345 F. Supp. 2c1 563, 566 (M.D.N.C. 2004)

(tTgA) limited liability company can appear in court only through a licensed attotney because it is a

business endtp'' (citations omittedl).To date, no counsel has noted an appearance on behalf of any

of the Coley defendants.6

W ith this background in mind, the coutt tutns to the pending m odons.

6 On January 20, 2015, four days after the deadline for securing new cotmsel imposed by the cottrt, Randy Coley faxed
the cotut a letter providing his mqiling address and staéng:

I have not retained a new attorney as to date, as I didn't think nor had the Reason
to tI':I'I.It that I needed one, However as of today 1-16-15, 1 will be Interviewing
council gsic) in the Raleigh Durham Area. 1 witl have the new council gsicl lnform
the clerk's office of me retaining their sewices.

Dkt. # 112. Still, no counsel has noted an gppearance on behalf of the Coley defendants.



lI.

GERSI asks the court to vacate its July 25th Consent Ordet requiring GERM and the Coley

defendants to submit to binding atbitration in accordance with the tetms and procedures prescribed

in the pardes' Settlement Agreement and Mediadon/Atbitradon Agreement (collecdvely, the

t'Settlement Agreement''). GERM assetts that the Coley defendants have teftzsed to coopetate with

its attem pts to catry out arbittadon- ftrst, by neglecting to execute the requited Engagement

Agreement, and then by refusing to pay their share of the retainer.? By Oral Order entered

Decem ber 10, 2014, the court dirccted the Coley defendants to respond to this pending modon on

or before D ecember 22, 2014. N o tesponse was flled. Pursuant to paragtaph 8 of the com t's

Scheduling Otdet (Dkt. # 62), the motion is therefore deemed unopposed.

In any event, GERM 'S m otion has m erit. GERM argues the Coley defendants stand to gain

very little, if anything/ from arbitradon and are thus likely to condnue to resist efforts to commence

arbittadon proceedings. GERM assetts that it, too, has little to gain from atbittadon in lkht of the

fact that the Coley defendants have been divested of title to the cable infrasttazctazre and dtle has

been vested in GERM . GERM repzesents that it has gone to great lengths and incutred substandal

expense in attempting to secute the Coley defendants' compliance with the Consent Order, and it

would be unjust to fotce GERM to condnue doing so. The coutt agrees.

G ERM  has undertaken extraordinary effotts to catry out the tetms of the agreem ents and

orders to wlaich Randy Coley himself consented, only to be m et tepeatedly with obstruction on the

part of the Coley defendants. The cottrt has held Randy Coley in contem pt once alteady for llis

failure to comply with the July 25th Consentludgment Order, and it has no teason to believe

7 GERM represents that it had irtidally offered to pay the Coley defendants' share of the arbitraéon retainer in an effort
to move the arbitradon forward but withdrew that offer after the Coley defendants condnued to withhold signattzres to
the instruments necessary to convey étle to the cable inftastnzcttzre.
8 Even if the arbitrator were to award the Coley defendants some amotmt for the cable infrastnzcture, tllat amotmt
would likely wind up in the pocket of DIRECTV, to whom the Coley defendants are liable in the amotmt of $2,393,000,
plus interest.



furthet efforts to sectue Coley's compliance with the terms of the July 25th Consent Ordet would be

frtzitful. Accotdingly, the cotut will GRANT GERM'S modon (Dkt. # 95), VACATE without

prejudice its Consent Order (Dkt. # 84) compelling arbittadon, and LIFT the stay of all

proceedings set forth in the Consent Otder.

111.

DIRECW  moves foz summary judgmentg seeldng a declaradon and judgment that the

Coley defendants have no rights to the intem leader funds at issue in this case. These intem leader

funds consist of payments owed by GERM , as well as the M ountainside Villas Owners Associadon,

for DIRECW  programming provided beginning in July 2011, after Slty Cable was flled and the

Coley defendants' fraudulent scheme was exposed, through July 2012. DIRECTV atgues that the

Coley defendants cannot possibly clnim a valid right to the intem leader funds given the cottrt's

fmdings in the Slty Cable case.

By Order entered January 7, 2015, the court gave the Coley defendants an extension of time

by which to flle a response to DIRECTV'S moéon, in light of the fact that counsel had moved to

withclraw at the Coley defendants' request. The court has received no response from  the Coley

defendants to date and, pursuant to paragraph 8 of the court's Schedxxling Order, deems the modon

unopposed. It is also well-taken.

In Slty Cable, the coutt held:

The evidence makes clear that from at least 2004 tluough June 2011,
the Coley defendants teceived D IRECTV progtam ming signals
authorized for 168 units at M ountainside Villas and distributed those
signals to m ore thu'n 2,500 pzopetties the Coley defendants serviced
at M assanutten Resort without proper authority from, or paym ent to,
D IRECTV .

9 Plzrsuant to Federal Rule of Civil Procedme 56(a), the court must ffgrant stzmmary judgment if the movant shows that
there is no genuine dispute as to any material fact and the movant is endtled to judgment as a matter of lam'' Fed. R.
Civ. P. 56(a); Celotex Corp. v. Catretq 477 U.S. 317, 322 (1986): Glynn v. EDO Corp., 710 F.3d 209, 213 (4th Cic 2013).



2013 WL 3517337, at +20 (W.D. Va. July 11, 2013).10 The coutt determined Randy Coley was

personally liable for the violation of 47 U.S.C. j 605 as well as vicatiously liable as the sole

member/manager of East Coast Cablevision, LLC. J.t.ls The couzt f'utther held that Ttttlhe decepdon

pem ettated by the Coley defendants is undisputed, and they have ptesented no evidence to suggest

that they were not awate and had no teason to believe that thei.t acts violated j 605.7' SIS Cable.

LLC v. Cole , No. 5:11CV00048, 2014 WL 279592, at *1 (W.D. Va. Jan. 23, 2014). As such, the

Coley defendants did not fall within the safe hatbor provision of j 605(e)(3)(C)(iii). The court

entered judgment agninst Randy Coley and East Coast Cablevision, T-I,C, jointly and severally, in the

amount of $2,393,000, plus intetest. Id. at +3-4. Addidonally, the cotttt issued the following

rmanent injuncdon:Pe

Defendants Randy Coley and East Coast Cablevision, f ,1 ,C, along
with their agents, employees, representadves, successors and assigns,
and any persons or endties conttolled ditectly or indirectly by Randy
Coley and East Coast Cablevision, LLC, are PERM ANENTLY
ENJOINED and RESTRAINED ftom engaging in any of the
following acts or practices at M assanutten Resort and any of its
telated endties: a. Reselling, tettansmitting, ot re-broadcasting
DIRECTV'S encrypted satellite transm issions of television
ptogram ming tluough television system s owned or conttolled by
Randy Coley and East Coast Cablevision, LLC, or by othet means
not authorized by DIREC'TV; and gb.1 lnstalling or operating
D IREC'TV satellite receiving equipm ent, including satellite dishes,
integrated receivets/decoders, access cards and other equipment
intended for D IRECTV'S satellite television services, fot use in
connection to cable television systems owned ot controlled by
defendants Randy Coley and East Coast Cablevision, T,I,C, or other
facility not authorized by DIRECTV.

Slty Cable. I,1,C v. Coley, No. 5:11CV00048, 2013 WL 3517337, at *32 (W.D. Va. July 11, 2013).

The Coley defendants offez no opposidon to DIRECTV'S summary judgment modon and

have provided the court with no evidence to suggest they have any valid claim to the intem leader

10 In fact, Randy Coley admitted that he reported to DIREC'I'V that 168 subscriber llnits would have access to
DIRECXV programming, that he never paid DIREC'I'V for more than the 168 subscriber lmits originally reported, and
that zs of May 2011 he was providing DIRF,C-I'V programming to 2,353 subscriber llnits at Massanutten. Ld=.

8



fam ds in the com t's tegistry.Given the Coley defendants' long standing scheme to defraud

D IRECTV out of progtamming tevenue they collected from  more than 2000 subsctiber units at

M assanutten Resort, the court fmds as a matter of law that the Coley defendants can state no valid

chim to the intep leader funds.

Even if the Coley defendants could establish some clnim to the intem leader Smds, however,

distnissal of such clnim would sdll be approptiate in light of the Coley defendants' petsistent faillzte

to comply with the orders of this colart. The cottrt has ftan inherent power to impose order, respect,

decorum , silence, and compliance v'ith lawftzl mandates. This powez is oêganic, without need of a

stattzte or rule for its defmition, and it is necessary to the exercise of all other powers.'' Urlited

States v. Shaffet E ui . Co., 11 F.3d 450, 461 (4th Cit. 1993) (citing Chambers v. NASCO. Inc., 501

U.S. 32, 43-45 (1991)). Under this inhetent power, comts may issue orders, punish for contempt,

assess attorney's fees, and dismiss actions. 1d. at 462. ffsince orders ctism issing acdons ate the most

severe, such orders must be enteted with the greatest caudon.'' 1d. Factors to be considered prior

to dismissing an acdon include: <t(1) the degtee of the wrongdoer's culpability; (2) the extent of the

client's blameworthiness if the wrongful conduct is committed by its attorney, recognizing that we

seldom dismiss claims arinst blameless clients; (3) the prejudice to the judicial process and the

administradon of jusdce; (4) the ptejudice to the victim; (5) the availability of other sancdons to

rectîfy the wtong by punishing culpable persons, compensating harmed persons, and deterring

similat conduct in the futate; and (6) the public interest.'' ld. at 462-63.

In this case, the Coley defendants have exhibited a pattet'n of recalcitrance and ptuposeful

delay. In the course of East Coast Cablevision's Chapter 11 bankruptcy proceeding, GERM and the

Coley defendants, who wete tepresented by counsel, teached a Settlement Agreem ent, the term s of

which were recited on the record to the North Carolina Bankruptcy Cottrt onlanuary 3, 2012 and

approved by the Vitginia Bane ptcy Court on M ay 23, 2012.N o> ithstanding their assent to these



terms, the Coley defendants failed to abide by them despite repeated demands by GERM . See Coley

Defs.' Answet to Third Am. Compl., Dkt. # 60, at ! 38. As a result, tvo years later, GERM was

forced to flle a modon for pardal judgment on the pleadings and to compel arbittation. The Coley

defendants did not oppose the m odon. Indeed, Randy Coley, on behalf of him self and the Coley

defendants, agreed to the terms of a Consentludgment Otder and Consent Ordet, which gave

effect to the terms of the parties' Settlement Agteement. Those orders were entered on July 25,

2014. Yet even a coutt order could not secure compliance from the Coley defendants. Several

months later, after Randy Coley continued to eschew efforts to arbitrate and inexplicably tefused to

provide GERM with a flzlly executed copy of the instruments necessary to convey dtle to the cable

infrastructure, G EIIM  again was forced to turn to the cotut for assistance. On D ecem bet 10, 2014,

the court held Randy Coley in contempt. Even that did not ptove successful in gnining the Coley

defendants' com pliance with this court's direcdves, however. Aftet theiz cotmsel moved to

withdraw at the Coley defendants' direcdon, the colzrt ordered that Randy Coley secm e new counsel

for the comotate defendants and have counsel note an appearance on or befote January 16, 2015.

He has not done so, leaving Resott Cable, LLC and East Coast Cablevision, IJE in default. Thus,

as regards the fltst factor to be consideted, there is a hkh degree of culpability on the part of the

Coley defendants. N one of this culpability is atttibutable in any respect to the Coley defendants'

fozmcê counsel.

With respect to factors tluee and fotm the Coley defendants' actions have wotked prejudice

bot.h to the judicial process and to the other pardes in this case. T'his case has now been pending on

the colzrt's docket fot over three years. GERM has gone to great lengths to secute the Coley

defendants' compliance with oblkadons they agteed to undettake and has been fotced mote than

once to seek the coutt's assistance in doing so. Both GERM and DIRECTV have expended

considerable zesources preparing motions and attencling headngs as a zesult of the Coley defendants'



tecalcitrance. As regatds the availability of lesser sanctbns, the court previously held Randy Coley in

contem pt for his failure to comply with the coutt's otders, ditecting GERM  to ftle a statem ent of

costs and fees incurted in preparing and arpling its modon fot sanctions. Yet Randy Coley temains

undeterred and condnues to ignote the court's direcdves, leading the cotztt to believe he wlll'

continue to do so if he temains a defendant in this case. Finally, the public intetest in ensuting the

integrity of the judicial process also weighs in favor of dismissing the Coley defendants' clnim to the

intem leadet funds.

As such, the court will GRANT DIRECTV'S modon for summary judgment (Dkt. # 101)

and DISMISS with prejudice the Coley defendants' cbim in this case.

lV.

By Otal Order entered D ecember 10, 2014, the court held Randy Coley in contempt and

ditected GERM to submit a statem ent of fees and costs inctured beginning with the filing of its

November 7, 2014 motion for sanctions. GERM did so on February 3, 2015, seeking $8,347.50 in

fees and $224.45 in costs inclzrred in prepating the modon for sancdons and supporting briefs and

ttaveling to the D ecember 10, 2014 hearing for argument.

fd-f'he fee-applicant has the btuden of demonstradng the reasonableness of the fee requested.

Reasonableness is the touchstone of any award of attom eys' fees and expenses. That is tl'ue whether

the award is made as the consequence of a fee-shifting statute or as a sancdon.'' E.I. Dupont de

Nemouts & Co. v. Kolon Indus.. lnc., No. 3:09CV058, 2013 WL 458532, at *2 (E.D. Va. Feb. 6,

2013) (internal citadons omitted). The Coley defendants have not objected to the teasonableness of

the fees and costs submitted by GERM . The colztt has careflllly reviewed the affidavit of W arren

David Harless and fmds the 31.50 hottrs expended at the rate of $265 per hour to be teasonable, as

well as the $224.45 in costs inctzrted.



As such, sanctions in the amount of $8,571.95 will be awarded against the Coley defendants,

jointly and sevetally, putsuant to the colztt's Decembet 10, 2014 Oral Ordet of Contempt. Having

no other business to com e befote the cotttt in this m atter, the Coley defendants will be

DISM ISSED from this action.

V.

Having now dismissed the Coley defendants' claim to the intem leader funds and resolved

the t'wo pending modons in this case, the only temaining issue is GERM 'S cloim for teim btusement

of $197,039.46 from the intem leader funds, which GERM asserts it ovemaid fot repair serdces

from October 15, 2011 to July 15, 2012. DIREC'FV tepresents on brief thaty based on ptior

discussions between counsel, it believes counsel can resolve any issues pertaining to this alleged

ovem ayment with GERM . Accordingly, the court asks counsel for GERM  and D IRECTV to

confer and determine whether the patdes can agtee as to how these remaining cbims to the

intem leader funds shotzld be resolved. W ithin fourteen days, the patdes shall submit a proposed

Order for the com t's consideradon as to the apptopriate disbutsem ent of the intem leadet f'unds in

the coutt's registry; or, if an agteem ent cannot be reached, the parties are directed to nodfy the coutt

by filing a statazs report to that effect. Addidonally, at this juncture, the cotut fmds it approptiate to

condnue genetally the ttial of this matter, curtently scheduled to begin M arch 2, 2015.

An appropriate Order will be entered.

sntered, a z - w: - /J-'-
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Nlichael F. Urbanski
United States Disttictludge
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